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sel for the wife in both cases, and made his charges in the 
case in which she was libellant, and also in the case in which 
she was libellee, and sued the husband for both these classes 
of items. Williams, C. J., in the opinion, says : " But to dis- 
solve the bond of matrimony between them on her request, or 
to resist his petition for that purpose, cannot he considered as 
necessary for her safety or preservation, so as to enable her to 
procure professional assistance therefor on his credit and at his 
cost." " No case," he says, " is found where this was ever at- 
tempted." 

But in this State both have now been attempted — the one 
in Morrison v. Holt, 42 N. H. supra, and the other in this 
case ; and our judgment is that, as in the former case so in 
the latter, the attempt must fail. 

Unless the case is discharged according to its terms, there 
must be 

Judgment for the defendant. 



United States District Court. District of Kansas. In 
Bankruptcy. 

MATTER OF J. R. STILWELL. 

A creditor who has a mortgage on a bankrupt's homestead, as security for 
his debt, may prove his debt and vote for an assignee. 

The question is fully stated in the opinion of the court, 
which was delivered by 

Delahat, J. — The question submitted to the court in this 
case is, whether a creditor having a mortgage upon the home- 
stead of the bankrupt, to secure his demand, has the right 
to prove his demand and vote on the choice of an assignee 
of the bankrupt's estate. 

The 13th section of the bankrupt law provides who may 
legally vote for an assignee in the following language, to wit : 
" The choice to be made by the greater part in value and in 
number of the creditors who have proved their debts." 
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The 22d section of the same law provides as follows, to 
wit : " To entitle a claimant against the estate of a bankrupt 
to have his demand allowed, it must be verified by a deposition 
in writing, on oath, or solemn affirmation before the proper 
register or commissioner, setting forth — 

The demand ; 

The consideration thereof; 

Whether any and what securities are held therefor, etc.," 
evidently contemplating that all demands, whether secured 
or otherwise, shall be proven in the manner indicated in said 
22d section. 

If these two sections were alone to be considered there 
would be no difficulty in deciding this question, since the 
13th section of the law provides that all who have proved 
their demands may vote, and the 22d section provides that 
all creditors with, as well as without, security may prove their 
demands. But the 20th section has apparently placed a limi- 
tation on this right which must be next considered. The 
language of said section, so far as it relates to this question 
is as follows : 

" Where a creditor has a mortgage or pledge of real or 
personal property of the bankrupt, or a lien thereon for 
securing the payment of a debt owing to him from the bank- 
rupt, he shall be admitted as a creditor only for the balance of 
the debt, after deducting the value of such property, to be 
ascertained by agreement between him and the assignee, or 
by a sale thereof to be made in such manner as the court 
shall direct." 

In Bump's Law and Practice of Bankruptcy is made this 
broad declaration : "A secured creditor cannot vote," (see 
4th ed. page 123.) This statement is much broader than 
the law will sustain, for unquestionably, a creditor who has 
an endorser for security, or who holds a mortgage on other 
than the bankrupt's property, is not prohibited from voting, 
for by the terms of the law only such as have liens upon the 
property of the bankrupt are prohibited from being admitted 
as creditors. To sustain his statement he cites three cases, 
one of which does not discuss this question and the other 
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two do not agree, one being on each side of the question, 
thus, in effect, leaving it open and unsettled. The attorneys 
in this case seem to have accepted qualifiedly Mr. Bump's 
statement and have failed to discuss the point as to what is 
the true construction to be given to the 20th sec. quoted 
above. I am unable to see in what manner the fact that the 
mortgage is upon the homestead, rather than any other piece 
of the bankrupt's property, can alter the construction to be 
given to the 20th section of this law. 

But it seems there is a distinction between proving a 
claim or debt and being admitted a creditor, in this, that the 
proof of a debt is the preliminary step only toward the ad- 
mission to the rank of a creditor, under this law. A debt 
may be proven while the judicial act of admitting or allow- 
ing the claim may be entirely omitted, or the claim may be 
rejected. The language used in the 13th sec, to wit., " have 
proved their debts," evidently refers to and intends only the 
deposition indicated in the 22d sec, and does not intend and 
mean that there shall be a judgment final, such as is implied 
in the 20th sec, when it uses the words admitted a creditor, 
which carries with it the idea of an adjudication, after proof 
offered. 

It is not difficult to imagine a case where every creditor 
could have some lien such as would come within the pro- 
visions of the 20th sec, and if no one such creditor could 
vote for an assignee, as contended for by the attorneys for 
the objecting creditors in this case, it might be questionable 
whether any assignee could legally be appointed, because 
there might be opposing interests from such prospective 
creditors, and the law fails to provide that such interest shall 
proceed only from creditors who have "proved their debts! 1 

I am of the opinion, therefore, that the register did right 
in allowing the mortgagee to vote on the election of an as- 
signee. 



